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INTRODUCTION

The armed conflict in the territory of Ukraine has
been ongoing for nine years. For nine years, the
Crimean Peninsula and the occupied districts

of Donetsk and Luhansk Regions (ORDLO) have
been under the control of illegal militia groups
(IMGs) of the Russian Federation (RF). On Feb-
ruary 24, 2022, the Russian army launched an
aggressive war against Ukraine in the form of a
full-scale invasion, calling it a «special military
operation». As a result, the occupation extended
to parts of Chernihiv, Kyiv, Sumy, Kharkiv, Kher-
son, Mykolayiv, and Zaporizhia Regions. New dis-
tricts of Luhansk and Donetsk Regions also came

under Russian control.

The north of Ukraine was libe-
rated in March 2022, almost all of
Kharkiv Region — in September,
and the right-bank part of Kher-
son Region — in November. As of
the first half of November 2022,
four regions—Donetsk, Luhansk,
Zaporizhia, and Kherson—Ilargely
remain under occupation. Rus-
sia commenced an accelerated
«legitimization» process in their
territories, appointing leaders,
busing in Russian staff members,
and partly forming so-called
«law enforcement agencies». On
September 23-27, the Russian
authorities staged pseudo-refe-
renda «on the admission of parts
of Ukrainian territory into the
Russian Federation». The Rus-

sian army and intelligence ser-
vices are simultaneously terror-
izing the local population: since
the early days of the occupation
civilians have been forcibly ab-
ducted, and Russia subsequent-
ly refused to acknowledge their
detention or disclose their fate
or whereabouts in order to de-
prive them of legal protection for
long periods of time. There have
been widespread abductions of
active citizens — representatives
of the local authorities, volun-
teers, journalists and people who
opposed the occupation regime
by attending rallies in support of
a united Ukraine and publishing
pro-Ukrainian posts on social
media. Once detained, they were

treated cruelly, tortured, held in
inhumane conditions, particu-
larly in basements, colonies and
so-called filtration camps, and
were denied the right to a proper
treatment, legal protection and
fair trial.



After establishing temporary con-
trol over parts of Donetsk and
Luhansk Regions, the Russian Fe-
deration relied on collaboratio-
nists to interfere with the opera-
tionsoflegitimate Ukrainianautho-
rities, which were soon forced to
discontinue their work under oc-
cupation. In the territory of the
ORDLO, Russia began changing
the Ukrainian law enforcement
agencies and judicial system in
accordance with Russian laws
and those of the former Soviet
Union. That is how the so-called
people’s police, ministry of state
security, and the prosecutor ge-
neral’s office came into being. In
reality, these quasi law enforce-
ment agencies do not perform
their law enforcement functions.
Likewise, the quasi courts fail to
administer proper justice. Even
though over the past eight years
under occupation ORDLO quasi
courts evolved from «field courts»
into district courts, a mi-litary tri-
bunal, a supreme court, and an
appeals chamber within the su-
preme court, the judicial system
continues to operate as an ele-
ment of the executive power. Re-
spect for fundamental freedoms
is merely declarative, particularly
when it comes to politically-mo-
tivated arrests. We are referring
to arrests, detention, and «con-
viction» of Ukrainian citizens on
charges of «high treason», «es-
pionage», «terrorism and sabo-
tage» based on suspicions of col-
laboration with the Ukrainian law
enforcement agencies and army.

The system in place in the ORDLO
permits arbitrary imprisonment,
torture, and subsequent mis-
treatment of human beings. Peo-
ple detained in the occupied ter-
ritory remain in custody for years
without any progress in prosecu-
tion. The MIHR has received tes-
timony about inmates who have
spent more than three years in
pretrial detention centers with-
out any progress in their cases. In
other words, quasi courts in the
territory of the ORDLO fail to
perform their judicial functions
when it comes to determining
whether or not criminal charges
are justified within a reason-
able timeframe. The progress of
a case in court depends on the
prosecution authorities and not
on judicial procedures.

In 2022, Russia started expand-
ing the practices previously used
in Donetsk and Luhansk Regions
to the newly occupied territories,
denying people the right to prop-
er justice and rule of law based
on the principles of international
human rights law, particularly the
Convention for the Protection of
Human Rights and Fundamental
Freedoms. As a result, residents
of Kherson, Kharkiv, and Zapor-
izhia Regions (much like ORDLO
residents since 2014) are unable
to access not only the Ukrainian
legal system but any other system
that would guarantee a fair trial.

Notably, both Ukraine and the in-
ternational community failed to

devote proper attention to such
actions on the part of Russia. It
was limited to a mere rejection of
the results of work of the quasi
legal system of the occupation
administrations in the ORDLO
and proclamations of ORDLO in-
dictments and court verdicts as
being invalid; meanwhile, in real-
ity such decisions justified long-
term detention of citizens, some
of whom are facing the death
penalty, which the «law» of these
quasi formations imposes «for
grave crimes against life as well
as specific crimes committed
in time of war or under combat
conditions». And yet there have
been no comprehensive studies
of the quasi legal system that
took shape under occupation
and its impact on the rights of ci-
vilians who found themselves in
the occupied territories.

The authors of this study set out
to identify the regulatory system
in place in the occupied terri-
tories of Donetsk and Luhansk
Regions, determine whether or
not it is lawful, whether or not
the right of citizens to a fair trial
is ensured, and whether it up-
holds the standards of obser-
vance of international human
rights law (IHRL) and provisions
of international humanitarian
law (IHL), which are observed in
the territories controlled by the
Ukrainian government. The study
also sheds light on the practices
used by Russia in the territories
occupied after February 24.



METHODS

This analytical report focuses on the problems of observance
of the rule of law in the Russia-occupied territories of Ukraine:
parts of Donetsk, Luhansk, Kherson, and Kharkiv Regions. It ana-
lyzes the quasi legal system in the ORDLO, which started forming
in 2014, as well as Russia’s efforts in the newly occupied territo-

ries after November 24, 2022.

In exploring the quasi legal system created by the occupation
administrations, we considered the most glaring human rights

violations.

In preparing the report, the
authors pursued a number of
objectives, and more specifi-
cally to:

Analyze the provisions of inter-
national law dealing with the
observance of the right to a fair
trial in its criminal aspect during
international and internal armed
conflicts.

Analyze the laws of Ukraine, the
Russian Federation, and the so-
called «LNR» and «DNR» relating
to the judicial system and status
of judges.

Explore the formation of the ju-
dicial system of the so-called
«LNR» and «DNR» for compli-
ance with international stan-
dards of fair justice.

Monitor «judicial proceedings»
initiated in the territory of the
ORDLO against civilians and rep-
resentatives of the Armed For-
ces of Ukraine' (taken prisoner
by armed groups of Russia-con-
trolled «DNR» and «LNR») and
identify the most common vio-
lations of international human
rights law and international hu-
manitarian law in the context of
Russia’s commitments to guaran-
tee the right to a fair trial in the
ORDLO territory.

ARBITRARY DEPRIVATION

OF LIBERTY FOR AN INDE-
TERMINATE PERIOD, DENIAL
OF THE RIGHT TO DEFENSE,
DENIAL OF THE RIGHT TO
EXTERNAL COMMUNICATION,
CONDITIONS IN WHICH DE-
TAINEES ARE KEPT IN CUS-
TODY, AND DENIAL OF THE
RIGHT TO A FAIR TRIAL.

Detect facts that would point to
the commission of a war crime in
the form of willfully depriving a
prisoner of war or other protec-
ted person of the rights of fair and
regular trial (Art. 8 (2) (a) (vi) of the
Rome Statute of the ICC) and/or
the passing of sentences and the
carrying out of executions without
previous judgment pronounced
by a regularly constituted court,
affording all judicial guarantees
which are generally recognized as
indispensable (Art. 8 (2) (c) (iv) of
the Rome Statute of the ICC).

" The authors interpret the term «Armed Forces of Ukraine» in the broad sense defined by Article 43 of Additional Protocol | to
the Geneva Conventions of 1949. According to this article, the armed forces of a Party to a conflict consist of all organized armed
forces, groups and units which are under a command responsible to that Party for the conduct of its subordinates. Therefore,
this term applies not only to the military personnel of the Armed Forces of Ukraine, but also to servicemen of other regular and
irregular armed groups that participated in the Anti-Terrorist Operation or the Operation to repel the armed aggression by the

Russian Federation.



The study authors used the following sources

of information:

neys» of convicts (particularly «verdicts» of

the «judicial authorities» operating in the
ORDLO territory);

o interviews and written testimony by witnes-
ses (particularly individuals «convicted» by o articles and written documents obtained
from public sources;

the quasi legal systems);

o photos and videos relating to the examina- o

tion of «court casesy;

O records of «criminal proceedings» («criminal o
cases») received from victims and/or «attor-

THE STUDY WAS
COMPLETED IN
THREE STAGES:

The monitoring covers the period
from April 2014 to February 2022,
i.e. the entire period of the armed
conflict in the east of Ukraine up
to the full-scale invasion by the
Russian Federation.

The authors also analyzed public
sources dealing with the occu-
pation of parts of Kherson and
Kharkiv Regions after February
24, 2022, and collected testimo-
ny from people who managed
to get liberated from unlaw-
ful imprisonment and move to
Ukraine-controlled territory.

While working on this study, the
authors were aware of its signi-
ficance for and great interest on
the part of the law enforcement

reports by international intergovernmental

organizations and NGOs;

u

agencies of Ukraine and other
countries, international organi-
zation and judicial institutions,
including the International Cri-
minal Court (ICC). This obligated
the authors to uphold the high
standards applicable to collec-
ting and documenting informa-
tion about violations to ensure
that the evidence or information
thus obtained would be proper,
credible, and admissible for use
by the concerned parties.

While monitoring and documen-
ting violations of the right to a fair
trial, the authors were guided, in-
ter alia, by the principles outlined
in the Berkeley Protocol on Digi-
tal Open Source Investigations.
Considering the fact that digital

national legislation of the Russian Federation
and documents of «LNR» and «DNR».

(electronic) information obtained
from public resources (including
official websites of the occupa-
tion authorities) is vulnerable to
falsification or destruction, we
saved photos, videos, articles,
and other online publications
while simultaneously archiving
the relevant web page using
archive.today, perma.cc or other
available archivers. Information
and evidence from the YouTube
video hosting site were down-
loaded with meta data saved
using the citizenevidence.am-

nestyusa.org website.



http://archive.today
http://perma.cc
http://citizenevidence.amnestyusa.org
http://citizenevidence.amnestyusa.org

INTERNATIONAL STANDARDS

Guarantees of fair justice during an armed conflict
are governed by both IHRL and IHL. For this rea-
son, in determining whether or not the newly cre-
ated quasi legal systems conform to the relevant
parameters, the authors considered the relevant
provisions of universal and regional-scale interna-
tional treaties on the protection of human rights, to
which the Russian Federation is party, in particular
the European Convention on Human Rights and the
International Covenant on Civil and Political Rights.

Since IHL applies when an armed conflict breaks
out, it is worth considering the concept of an
armed conflict defined by the International Crimi-
nal Tribunal for the former Yugoslavia in the Dus-
ko Tadic case dated October 2, 1995. Specifically,
an armed conflict takes place when there has been
any application of armed force between states.

«... On the basis of the foregoing, we
find that an armed conflict exists when-
ever there is a resort to armed force
between States or protracted armed
violence between governmental au-
thorities and organized armed groups
or between such groups within a State.
International humanitarian law applies
from the initiation of such armed con-
flicts and extends beyond the cessa-
tion of hostilities until a general con-
clusion of peace is reached; or, in the
case of internal conflicts, a peaceful
settlement is achieved. Until that mo-
ment, international humanitarian law
continues to apply in the whole territo-
ry of the warring States or, in the case
of internal conflicts, the whole territory
under the control of a party, whether or
not actual combat takes place there,»

reads a decision in the Dusko Tadic case.

According to Articles 33 and 34 of the Geneva
Convention relative to the Protection of Civil-
ian Persons in Time of War, «No protected per-
son may be punished for an offense he or she has
not personally committed. Collective penalties
and likewise all measures of intimidation or of
terrorism are prohibited. The taking of hostages
is prohibited». Therefore, the taking of civilian
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hostages constitutes a gross violation of IHL
provisions.

SIMILAR GUARANTEES ARE ALSO PROVIDED
BY IHRL. THE CORE PRINCIPLES OF IHRL ARE:

o the right to life, freedom and safety of all people;
o prohibition of torture and cruel treatment;

o prohibition of unsanctioned arrest and deten-
tion;

o the right to a fair trial;

o the right to humane treatment of imprisoned
individuals;

O the right to protection against unlawful inter-
ference with privacy and family life, encroach-
ment against the inviolability of a domicile,
and secrecy of correspondence;

o the right to freedom of thought and expres-
sion, freedom of assembly and associations.

In light of the fact that the most serious violations
of IHL provisions are war crimes that are criminally
punishable under both national and international
law, in assessing the specific acts committed by
officials of the Russian Federation and self-pro-
claimed «LNR» and «DNR» the study authors
considered the relevant provisions of the Criminal
Code of Ukraine (Art. 438 «Violations of Laws and
Customs of War»), the Rome Statute of the Inter-
national Criminal Court (Art. 8 «War Crimes»), and
the practice of international tribunals.

Considering the implicit nature of the guarantees
of the right to a fair trial, which are not expressly
provided by the relevant articles of the European
Convention on Human Rights and the International
Covenant on Civil and Political Rights, and also due
to the need to interpret the constituent compo-
nents of the right to a fair trial, the study authors
relied on the practice of the European Court of Hu-
man Rights and the United Nations Human Rights
Committee in preparing this report.



ESTABLISHMENT
OF GONTROL

AND FORMATION
OF A QUASI LEGAL
SYSTEM




1.1. Response to the Occupation:
Relocation of the Public Authorities

the Russian
Federation unleashed an interna-
tional armed conflict (an unde-
clared war against Ukraine): Rus-
sia staged a military operation to
capture the Crimean Peninsula in
November, and anti-governmen-
tal protests organized and ma-
naged by Moscow began in early
March in Donetsk and Luhansk
Regions. On March 2, a decision
was passed in the building of the
Luhansk Regional State Admin-
istration occupied by protesters
to declare the central executive
authorities of Ukraine to be ille-
gitimate and announce a referen-
dum proposing a federalization of
Ukraine.

Attacks against people who sup-
ported the sovereignty and terri-
torial integrity of Ukraine became
more frequent in early April. Talk
of creating the so-called Luhansk
and Donetsk People’s Republics
(«LNR» and «DNR») began at the
same time.

Oleksandr
Turchynov, then acting president
of Ukraine, announced the start
of an anti-terrorist operation in
the east of Ukraine, which was
eventually (in April 2018) renamed
the Joint Forces Operation.

SINCE THE OCCUPATION OF
UKRAINE’S TERRITORIES IN
2014, EFFORTS BEGAN TO
FORM THE QUASI LEGAL,
QUASI EXECUTIVE, AND
QUASI-JUDICIAL BRANCHES
OF POWER.

The key agencies of the legiti-
mate Ukrainian authorities in the
ORDLO territory were stormed,
as a result of which all Ukrainian
government entities in this ter-
ritory either stopped working or
were no longer subordinated to
the Ukrainian authorities. Many
courts, prosecutorial authori-
ties, law enforcement agencies,
and penitentiary institutions in
Donetsk and Luhansk Regions
stopped their operations.

the
Ukrainian Parliament passed
the Law On the Administration
of Justice and Criminal Procee-
dings in Connection with the
Anti-Terrorist Operation. This law
empowered presiding judges of
higher courts to determine the
territorial jurisdiction over cases
tried by courts in the tempora-
rily occupied territory.
presiding judges
of three higher courts changed
the territorial jurisdiction of 58
courts located in the tempora-
rily occupied territory or in areas
where warfare was taking place
and authorized the transfer of
cases from these courts to de-
signated courts in the territory
controlled by Ukraine. However,
this never happened in rea-
lity: the vehicles transporting
the court files were stopped at
roadblocks by representatives
of illegal militia groups (IMGs) of
the «republics», and all of them
were seized by these IMGs.
Judges who relocated to the
territory controlled by Ukraine
emphasized that it was chal-
lenging to continue trying the

cases because the records and
archives were lost.?

Only some courts in Donetsk
and Luhansk Regions were evac-
uated and resumed operations
in other population centers in
the territory controlled by the
Ukrainian government.

, Ukrainian
President Petro Poroshenko is-
sued decrees changing the loca-
tions of the seven major courts
(local commercial, administra-
tive, and appeals courts) reloca-
ted to the territory controlled by
the Ukrainian authorities. Spe-
cifically, the Luhansk District Ad-
ministrative Court relocated to
Severodonetsk, and the Donetsk
District Administrative Court
moved to Slovyansk, where they
resumed their operations.

Several district courts resumed
work when
some of the district centers
were liberated from occupa-
tion.® In particular, these were
the Volnovakha District Court
and the Debaltseve Municipal
Court of Donetsk Region. Other
courts also resumed their work
in due course. For example, the
Maryinka District Court of Do-
netsk Region resumed work

in the town of
Kurakhove, Donetsk Region, and
the Avdiyivka Municipal Court of
Donetsk Region resumed work

2 Summary of the expert discussion themed «Criminal Proceedings in Situations When Case Records Remain in the Occupied

Territory. Is this Really a Problem?»

3 Directive dated September 2, 2014, No. 27/0/38-14 on the determination of territorial jurisdiction over cases.


http://helsinki.org.ua/articles/pidsumky-ekspertnoi-dyskusii-kryminalne-provadzhennia-koly-materialy-spravy-zalyshylysia-na-tymchasovo-okupovaniy-terytorii-khiba-tse-problema
http://helsinki.org.ua/articles/pidsumky-ekspertnoi-dyskusii-kryminalne-provadzhennia-koly-materialy-spravy-zalyshylysia-na-tymchasovo-okupovaniy-terytorii-khiba-tse-problema

1.2. In Occupied Donetsk: from the Proclamation
of the «Republic» to the «Election»

after represen-
tatives of IMGs stormed admin-
istrative buildings, pro-Russian
separatists on Donetsk pro-
claimed the «DNR», adopted a
«declaration of sovereignty»,
and proclaimed an «act of dec-
laration of independent state-
hood», which had to take effect
after getting approved in the ref-
erendum.

The so-called «Donetsk republican
people’s council» was also formed.
It began forming the «people’s go-
vernment» All senior
officials of regional law enforce-
ment agencies were dismissed.
Denis Pushylin (a citizen of
Ukraine, a native of Makiyivka,
Donetsk Region) became the
«chairman of the interim go-
vernment». He announced the
formation of a people’s army
«to defend the people and ter-
ritorial integrity of the republic».
lhor Khakimzyanov (a citizen of
Ukraine, a native of Makiyivka,
Donetsk Region) was appointed
the commander-in-chief of this
military formation.

the occupants
staged a pseudo-referendum
(@ poll on the status of Donetsk
and Luhansk Regions). Accor-
ding to the «referendum» initia-
tors, the voter turnout in Donetsk
Region was 74.87%. The decision
was purportedly «supported» by
89.07% of the voters. This «re-
ferendum» was held in contra-
vention of the Constitution of
Ukraine, with systemic violations
of fundamental international

principles and procedures go-
verning referenda. Its results
were not recoghized by the
Ukrainian authorities and the in-
ternational community.

(the day after
the «referendum» results were
announced), a proclamation was
made of a statement appealing
for the consideration of admis-
sion into the Russian Federation.

the self-pro-
claimed «supreme council» of
the «DNR»* adopted the so-
called «constitution». It «guar-
anteed every person the right to
judicial protection and provid-
ed for the creation of a ‘judicial
system’.»

Articles 39 to 47 of Chapter 2
«Protection of Human and Ci-
vil Rights and Freedoms» cover
the general issues of the gua-
rantee of the right to a fair trial.
They govern the right to judi-
cial protection, the right to pro-
per jurisdiction, the right to legal
assistance, the presumption of
innocence, the inadmissibility of
prosecution for the same offense
multiple times, the prohibition
of inadmissible evidence, the
guarantee of the right to indem-
nity for the aggrieved party, the
right to appeal a court decision,
the right to refrain from testifying
against oneself and one’s next of
kin, and so forth. Human rights
must be respected by the judi-
cial system, and equality before
the court of law must be ensured
(Articles 12, 13).

Article 6 of the document pro-
vides for the principle of division
of the branches of power into
legislative («people council»),
executive («government»), and
judicial. They are proclaimed in-
dependent of one another. The
«chairman» of the «DNR» also
has powers. The «constitution»
prohibits «council» members
from simultaneously serving as
a judge (Art. 65).

the session of
the «supreme council» of the
«DNR» approved the chairman
of the «council of ministers» —
Oleksandr Boroday (a native of
Moscow, Russian citizen, politi-
cal strategist).

they also appointed
the so-called «military comman-
dant» of occupied Donetsk -
Oleksandr Zakharchenko (a
native of Donetsk; during
pro-Russian rallies in the east
of Ukraine he headed the Do-
netsk branch of the Kharkiv
fight club «Oplot», which was
subsequently converted into a
battalion; he led the group of
people who stormed the build-
ing of the Donetsk City Admin-
istration). Zakharchenko was
eventually appointed «deputy
minister of internal affairs».
he replaced
Oleksandr Boroday as chairman
of the «council of ministers». Af-
ter illegitimate elections, it was
announced
that «Zakharchenko won»
and became «the leader of the
DNR».

4 A body consisting of officials appointed by nobody knows who and under an unknown procedure, who dubbed themselves
members of the «legislative body» of the quasi-repubilic.
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1.3. In Occupied Luhansk: from the «People’s
Governor» to the «Declaration of Unification»

The creation of the «LNR» was
proclaimed after the
building of the regional head-
quarters of the Security Service
of Ukraine was stormed in Lu-
hansk. Valeriy Bolotov (a Russian
citizen, a native of Taganrog, Ros-
tov Region) was elected as «peo-
ple’s governor.

A pseudo-referendum in the oc-
cupied territories of Luhansk Re-
gion was scheduled for
Allegedly, 89.07% of voters cast
their votes «in favor».

The results of this referendum,
much like the results in Donetsk
Region, were not recognized
by Ukraine or the internation-
al community. However, based
on the outcome of this pseudo-
re-ferendum the «authorities» of
the quasi republic petitioned the
Russian Federation to consider
the possibility of admitting the
«LNR» into the RF. Russia ignored
this petition but urged a dialog
about changes to the political
system of Ukraine. The «DNR»
and «LNR» eventually decided
to integrate by signing a «decla-
ration of unification».

the so-called
«republican assembly of the
LNR» adopted the «constitu-
tion» that proclaimed the re-
public to be a sovereign state.

12

Article 6 of this document pro-
vides for the principle of division
of the branches of power into le-
gislative («people council»), exec-
utive («kgovernment»), and judicial.
They are proclaimed independent
of one another. The «chairman» of
the «LNR» also has powers.

The «constitution» does not
define any provisions of the
«council», «chairman», or «go-
vernment» that would affect the
independence of judges (Articles
59, 69, 77) and also prohibits the
members of the «council» and
the «chairman» of the «LNR»
from simultaneously serving as
a judge (Articles 56, 65).

It also partly upholds the prin-
ciple of checks and balances,
since the «supreme court» of
the «LNR» can rule the compo-
sition of the «council» to be un-
lawful, which would result in the
termination of the powers of the
«council» members (Art. 74). The
«chairman» of the republic can
appeal the resolutions of the
«council» in court (Art. 71); the
court may find the «chairman»
of the «LNR» guilty of a crime,
which would result in early
termination of the chairman’s
powers; the «supreme court»
can issue an opinion confirming
the signs of afelony in the actions
of the «LNR» «chairman» (Art. 61).

At the same time, the «consti-
tution» does not contain a vast
body of provisions that would
regulate the formation of courts,
appointment of judges, the prin-
ciples of administration of justice
and guarantee of the principles
of immunity and impartiality of
judges. Only one article is devo-
ted to this aspect.

Nominations of «supreme court»
judges get approved in the ple-
nary session of the «LNR» «peo-
ple’s council» as advised by the
«chairman».

the republican
assembly of the «LNR» elec-
ted Ihor Plotnytskyi (a citizen of
Ukraine, who headed the Zarya
Battalion terrorist group in April
2014) as «defense minister of the
republic».
«LNR» «chairman» Valeriy Bolo-
tov resigned and announced the
appointment of Ihor Plotnytskyi
to this «position». On August 20,
the latter also became chairman
of the so-called «council of mi-
nisters» of the «LNR». In early
, Plotnytskyi be-
came the leader of the «LNR»
after a pseudo-election. He held
this position until 2017 when he
was replaced by Leonid Pasichnyk.

UNTIL 2022, THE RUSSIAN FEDERATION DID NOT OFFICIALLY

RECOGNIZE THE SOVEREIGNTY OF THE «REPUBLICS», BUT STILL

PROVIDED MILITARY, ECONOMIC, ADMINISTRATIVE, POLITICAL,

AND DIPLOMATIC ASSISTANCE AT AN UNOFFICIAL LEVEL.




AGCESS TO
THE (JUSTICE
SYSTEM»

IN THE ORDLO




On August 8, 2014, the «autho-
rities» in Donetsk issued «Direc-
tive» No. 34 On Urgent Mea-
sures to Protect the Population
Against Banditry and Other
Manifestations of Organized
Crime. Under this document,
«the ministry of state security»
(«MSS») and the «ministry of in-
ternal affairs» of the «DNR» are
authorized to carry out «preven-
tive detentions» and impose ar-
rests for a term of up to 30 days
without serving a notice of sus-
picion. The same «procedure»
(effectively an arbitrary detention
mechanism) has been also in-
stituted in Luhansk Region con-
trolled by representatives of ille-
gal militia groups.

According to testimony by ci-
vilians, those subjected to «an
administrative arrest» are held
in custody without the right to
contact relatives or attorneys,
without procedural oversight and
monitoring on the part of interna-
tional human rights organizations.
During these 30 days, represen-
tatives of IMGs attempt to co-
erce the detainee into confessing
to the «crime» using torture and
other forms of physical and psy-
chological violence.

The majority of witnesses of such
arrests and those detained in the
occupied territories in 2016-2022,
who were interviewed by the
MIHR, have said that upon getting
detained they were not informed
about the causes of the deten-
tion; without any explanations
the people would get handcuffed,
have a bag put on their head, put
into cars (usually those were un-
marked passenger cars), and ta-
ken to the detention center.
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SUBSEQUENTLY, NO «COURT»
ADDRESSED THE MATTER OF
THE GROUNDS, TERM, AND

LAWFULNESS OF THE ARREST.

So-called operatives and inves-
tigators decided the matters of
detention, terms and conditions
of placement in custody in oc-
cupied Donetsk and other oc-
cupied population centers of
Donetsk Region. According to
former civilian hostages, people
who detained them could sin-
gle-handedly make decisions on
subsequent placement into cus-
tody and its term.

Stanislav Pechonkin, a resident
of occupied Horlivka (Donetsk
Region), told the MIHR about the
circumstances of his arrest. He
was detained in 2016 and re-
leased in December 2017.

«No court hearing on the
grounds for the arrest took
place. Only after | was taken
back to the cell after get-
ting tortured, they had me
sign a piece of paper saying
that on instruction from the
‘prosecutor general’s office’
I was placed under admi-
nistrative arrest for 30 days
with the possibility of pro-
longation for another 30
days. At that point they told
me they would do anything
they want to me during that
month,» he recalls.

During the first weeks, people
were usually held in custody at
unofficial facilities presumably
created by a decision of inves-
tigators or heads of detention
units — premises of industrial

enterprises, police units, base-
ments of residential or office
buildings, garages. The premises
of the «Insulation» plant in Do-
netsk is the most notorious illegal
detention facility (not adapted
or properly equipped for holding
people in custody). According to
former detainees, their cells had
a CCTV system with voice recor-
ding functionality. Personal con-
versations were prohibited. Dire
conditions (lack of windows and
daylight, lack of amenities — a
bucket or barrel instead of a toi-
let), malnutrition, lack of medical
aid, and high humidity were used
to enhance the methods of phys-
ical and psychological pressure.

The first 30 days of detention
was a time of countless inter-
rogations during which several
people (including so-called op-
eratives) were present. Some of
those people wished to remain
anonymous and unidentified, so
the detainee was not allowed to
remove the bag from the head or
they wore balaclavas themselves.

Former hostage Denys Koval
has told the MIHR that he was
detained in Yasynuvata (Donetsk
Region) by representatives of
the so-called «MSS» with the
aid of an officer who worked as a
Ukrainian police operative before
the occupation. After becom-
ing a collaborationist of the IMG,
he got a promotion to chief of
the local criminal detection de-
partment. Denys Koval was sub-
jected to the so-called 30-day
administrative arrest.



«AT FIRST THEY
DETAINED ME FOR A
MONTH ONLY TO EXTEND
THE TERM SUBSEQUENT-
LY. THE ‘"ADMINISTRATIVE
ARREST’ WAS USED TO
EXTRACT A CONFESSION.

They beat a confession out
of you by using the direc-
tive dated August 8, 2014
as an excuse and conduct-
ing so-called operative ac-
tivities outside the frame-
work of a criminal case,»
says Denys Koval, who was
held hostage from August
2016 to December 2019.

Inmates also recall that Rus-
sian citizens (presumably mili-
tary) were present during illegal
interrogations.

«They hold higher positions
compared to those of the
ordinary locals. In some cas-
es these people personally
admitted to have come from
Russia or they could be iden-
tified as such based on their
marked Russian accent. For
instance, Slavik from Yeka-
terinburg was among those
who interrogated me. He is
a military man and said that
he was overseeing the work
of the ‘MSS’ there. He told
me it was nothing personal,
just a job,» Halyna Hayova,
a nurse and former hostage,
told MIHR.

In many cases during interroga-
tions, the investigators present-
ed a statement with testimony
written in advance, which they
ordered the person getting in-
terrogated to sign.

2.2. No Right to Defense

MIHR findings indicate that prin-
ciples of the rule of law, lawful-
ness, independence, confiden-
tiality, and rules of legal ethics
are not honored in the occupied
territories. The right to defense is
exercised merely on paper.

In the occupied districts of Do-
netsk and Luhansk regions, there
are up to a dozen «attorneys»
who were allowed to provide
«legal assistance» in the cate-
gory of cases involving «espio-
nage» or «involvement in a ter-
rorist organization». There are
just a handful of those allowed
to represent defendants in po-
litically-motivated cases. Most
of them are formerly Ukrainian
attorneys who held the relevant
certificates issued prior to 2014
and after occupation chose to
collaborate with representatives

of Russia-controlled occupation
administrations, turning into ac-
complices of crimes committed
in the quasi republics.

After the uniform register of
attorneys of the «DNR» was
formed in June 2016 (it was in
the public domain for some
time), it turned out that 317 at-
torneys on this register held
certificates issued in Ukraine.
Among them were two then ac-
tive members of the Donetsk Re-
gion Council of Attorneys - Iryna
Markova and Mykola Karakash,
as well as Olena Radomska,
who got elected as «minister
of justice». The name of Olena
Shyshkina was on the same list.
According to interviews, she is
the go-to attorney for political-
ly-motivated cases. Shyshkina
got certified and worked as an

After a person gets detained, the
fact of their detention is usually
not reported to the next of kin.
Families look for missing people
on their own. Denys Koval says
that for one year after his de-
tention his family knew nothing
about his whereabouts.

«Petitions to the so-called
authorities proved futile.
When contacted by my re-
latives, the so-called autho-
rities sent a meaningless
response without disclosing
my actual whereabouts,»
he says.

attorney since 2002. After the
start of the occupation, she
began collaborating with rep-
resentatives of IMGs, became
the presiding judge of the «peo-
ple’s tribunal» that sentenced a
number of Ukrainian officials in
absentia, particularly Ukraine's
fifth president Petro Poroshen-
ko. She also ran for the position
of the «republic’s» leader after
the successful assassination of
Oleksandr Zakharchenko.

It is safe to assume that all of
these people are complicit in the
distortion of criminal cases by
abusing the institution of crimi-
nal justice with the intention of
unlawfully prosecuting Ukrainian
servicemen and civilians under
the law of the occupation ad-
ministration.
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According to testimony by for-
mer hostages, local attorneys
collaborated with the «MSS»
and did not provide a proper
defense; on the contrary, they
often played into the hand of the
prosecution team and the court,
behaved like prosecutors, intimi-
dated defendants with a lengthy
term of imprisonment, and re-
sorted to threats. The probability
of the defendant walking out a
free person is next to zero owing
to legal assistance from this kind
of attorney.

In the «<LNR» and «DNR», there is
a discernible imbalance in favor
of «prosecution» coupled with
infringement on the suspect’s
right to choose an attorney during
the pretrial investigation as well
as inability to review the case
files and prepare the defense.
Former civilian hostages point
out that upon getting arrested
they were not granted access to
an attorney, and subsequently
they could not freely choose a
defender. Some families tried to
hire a putatively independent at-
torney, but they were not allowed
anywhere near the cases. At later
stages of so-called investigations
(sometimes half a year later), a
certain person would appear in
the case and claim to be the ap-
pointed attorney. Yet this defense
attorney never even attempted
to help their client.

Former hostage Olha Politova,
who was detained on accusa-
tions of «sabotage», has told
about her first interrogation by
the «investigator» without an at-
torney. She was only later offered
to hire and attorney, but a speci-
fic one (Serhiy Sukhanov) and not
an attorney of her choice.

«l wanted to refuse an
attorney, but the investi-
gator did not accept my
refusal. The ‘attorney’ did
not prepare any procedu-
ral documents other than
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a motion for a change of
the precautionary restric-
tion, which was denied>».

The attorney was aloof during
the «investigation and judicial
examination»: when the judge
announced that the court would
begin hearing witness testimony,
to which the suspect objected,
the attorney sided with the judge.
When Olha Politova was taken for
a lie detector test for 7-8 hours,
the attorney was not involved in
this process in any way. Accor-
ding to Politova, Sukhanov was
present formally, for the sake of
appearances, at the few court
hearings that he did attend.

«l wanted to hire a real at-
torney, but all the decent
ones left Donetsk. Mean-
while, attempts at getting
help from the territory con-
trolled by Ukraine failed
due to resistance on the
part of the DNR ‘authori-
ties’» Olha Politova says.

The wife of hostage Oleksandr Yu.
(the name is concealed for
safety reasons, since the man
has been in custody since sum-
mer 20719) was recommended to
hire a local attorney, who collab-
orated with the ‘MSS'. The family
was forced to immediately pay
1,000 dollars for the legal ser-
vices. However, according to the
woman, the attorney did not do
anything to provide legal defense
for her husband and did not offer
any legal assistance.

Maryna Chuykova, who was de-
tained for political reasons and
who spent 650 in custody in Do-
netsk, saw her potential defense
attorney for the first time only 30
days after her arrest.

«ltwas Vitaliy Lastovetskyi.
When | learned that |
would have an attorney,
I was happy. | had a glim-
mer of hope that | would

get acquitted. | thought
that an attorney would
defend my rights, that he
would be able to call my
children, mother so they
would hand over a par-
cel with essential items:
warm clothes and person-
al hygiene products,» the
woman says, adding: «The
‘investigator’ to whom
they brought me that day
began reading my case,
and it was being video-
taped. And all of a sudden
| heard somebody snoring:
it was my ‘attorney’ who
fell asleep. | kicked his foot
and said: ‘You came to res-
cue me. You should stand
up for me’. And he told me:
‘Your charges are such that
nobody intended to de-
fend you’ It was impossi-
ble to refuse the services
of this attorney.»

«I ASKED TO HAVE MY
ATTORNEY, VALERIY
AKOPYAN, REPLACED.

DID NOT DEFEND ME

ACTED NOT AS AN AT-
TORNEY BUT AS A
PROSECUTOR,»

says Zinayida Maltseva,
a former hostage.

Halyna Hayova describes her ex-
perience of interaction with at-
torneys thusly:

«The first attorney, Valeriy
Vitaliyovych Usatenko,
charged me a fee and got
transferred to the ’‘mi-
nistry of state security’ to
work a so-called ‘investi-
gator’. He never refunded
the money. Another at-
torney, Olena Shyshkina,
who gets recommended to
almost every political pri-
soner, wanted a thousand
dollars as her fee. Howev-
er, during the trial she did



not say a single word in my
defense other than ask-
ing the judges to give me
the shortest possible sen-
tence. She kept reassuring
me all the time: You will
get exchanged’»

According to testimony of former
hostages, Olena Shyshkina was
appointed for many detainees
facing political charges. However,
during the «court hearing» itself
she did not even attempt to de-
fend her clients.

Valentyna Buchok, who faced
charges of «espionage» in the oc-
cupied territories, says that during
her unlawful arrest she wrote doz-
ens of complaints about the ac-
tions of «investigators», «prosecu-
tors», «judges», and «attorneys».

«l showed Olena Shyshkina
the marks of battery that
| sustained in the cell. She
made a helpless gesture

with her hands as if to say
that such was the fate of in-
mates. | wrote more than 20
complaints to have them rid
me of this ‘attorney’ But in
vain,» the woman says.

Another former hostage, Larysa B.,
says that lawyers work not as de-
fense attorneys but as assistants
of prosecutors.

«Dont worry: you are only
40 years old. You will serve
ten years. Life is not over for
you. And your child can grow
up to be a normal personina
children’s home,» the woman
heard these words from here
«defense attorney».

The majority of those interviewed
by the MIHR say that they or their
relatives sent petitions and com-
plaints (specifically about their
attorneys) to the so-called hu-
man rights ombudsperson in Lu-
hansk or Donetsk. For instance,

in December 2014 the «people’s
council» of the «DNR» passed a
law on the human rights ombuds-
person and appointed Darya Mo-
rozova to this position (a citizen of
Ukraine; at the start of the occu-
pation of a part of Donetsk Region
she headed the «committee on
the affairs of refugees and pris-
oners of war» and attended POW
exchange meetings). The charter
of the ombudsperson of the «re-
public» states that this position
«is instituted for the purposes of
guaranteeing state protection of
rights and freedoms of citizens,
foreigners, and stateless persons
in the territory of the ‘DNR’, pre-
venting any forms of discrimina-
tion with respect to the exercise of
a person’s rights and freedoms».
According to testimony by former
hostages interviewed by the MIHR,
repliesfromthe so-called ombuds-
person were standard: «we will
look into it; we will check it», but
no steps were taken in reality.

At the stage of their «case» getting
referred to «court», the detainees
would learn about the existence of
a prosecutor.

The majority of «prosecutors»
worked in the law enforcement
system of Luhansk and Donetsk
Regions before the start the armed
conflict. But there were also those
who worked in the Russian law
enforcement before the occupa-
tion of the ORDLO.

A case in point is Andrey Kim, a cit-
izen of Russia. According to public
sources, before his appointment
in the «DNR» Kim resided in Kislo-
vodsk and served at the investiga-
tive committee of the prosecutor’s
office of the Russian Federation. In
early 2015, he came to the occu-

pied territories where he worked
as chief of investigation supervi-
sion department at the «prosecu-
tor general’s office» of the «DNR».
Kim was appointed «chairman of
the supreme court» by an order of
September 7, 2018 after the suc-
cessful assassination of Oleksandr
Zakharchenko and the appoint-
ment of Denys Pushylin as acting
head of the «republic».

Still, the «prosecutors» were pre-
dominantly citizens of Ukraine. For
example, Vasyl Bayrachnyi. Before
the occupation, he worked at the
prosecutorial authorities of Do-
netsk Region. He subsequently got
a position with the «prosecutor
general’s office» of the «DNR». He
served as «chief military prosecu-
tor» and then became «deputy

prosecutor general». Or consid-
er Ruslan Shaipov. He worked at
the prosecutorial authorities of
Donetsk Region before 2014. Af-
ter the occupation, Shaipov broke
his oath and switched to law en-
forcement agencies formed by
the terrorist organizations. He is
complicit in torture and inhumane
treatment, fabrication of criminal
cases, and unlawful criminal pros-
ecution of Ukrainian hostages un-
der the law of the occupation ad-
ministration.

According to former hostages,
prosecutors (much like attorneys)
did not attend all of the «court
hearings». The absence of the
prosecution team did not preclude
the court from examining the case.



Russia began forming quasi law enforcement agen-
cies in the occupied territories of the Donbas since
2014. The so-called regulatory framework gover-
ning «criminal justice» was drafted in 2014-2015 on
the basis of the 1960 Criminal Procedure Code of
Ukraine and not the 2012 Criminal Procedure Code
of Ukraine. As a result, the language of verdicts in
the «LNR» and «DNR» is identical to the language
used under the Soviets.

The problem of a staff shortage transpired when
the «judicial» system was being formed.

Some of the «judges» currently working in ORDLO
«courts» are turncoats who broke their oath by ac-
ting in contravention of the Constitution of Ukraine
and applicable laws of Ukraine and collaborating
with representatives of IMGs. The majority of such
judges are named as suspects in criminal cases
involving the creation of the terrorist organizations
of the «LNR» and «DNR», and some of the cases
against them have been already sent to court.

According to testimony of former hostages, a ju-
dicial examination in the ORDLO is a show during
which «judges» try to abide by formal procedural
norms while having no intention whatsoever to ex-
amine cases independently and impartially. Accor-
ding to former hostages interviewed by the MIHR,
in some cases people would get sentenced in the
space of one hearing without any case examination
whatsoever.



3.1. «Courts»: Before the Quasi Legal System
Formed under Occupation

Before the occupation, courts in
Donetsk and Luhansk Regions
were part of the general judi-
cial system of the country. There
were 63 courts in Donetsk Re-
gion, and 35 local trial courts
and 4 courts of appeal in Lu-
hansk Region.

In January 2014, there were a
total of 1131 judges in these re-
gions. According to the Higher
Judge Qualifying Commission,
329 judges submitted applica-
tions requesting transfers from
Donetsk and Luhansk Regions,
and 308 of them were trans-
ferred to the territory controlled
by Ukraine.

ON JANUARY 25, 2018, THE HIGHER COUNCIL OF JUSTICE

PASSED A RESOLUTION TO LIQUIDATE LOCAL AND APPELLATE

COURTS IN DONETSK REGION (31 COURTS) AND LUHANSK

REGION (17 COURTS) «DUE TO ANTI-TERRORIST ACTIVITIES

IN THE REGION».

3.2. «Judicial» Practice in the Occupied
Territories of Donetsk Region

The «constitution» of the «DNR»
states that only courts can ad-
minister justice, while the so-
called «supreme court» also has
the right of legislative initiative.

Meanwhile, the «fundamental
law» of the so-called republic
does not set out the procedure
for forming courts, appointing
judges, administering justice,
and guaranteeing the immunity
and impartiality of judges. The
idea was that all of these pro-
cedures had to be laid down
in laws that can be passed,
amended or revoked much easi-
er than the constitution.

A number of resolutions gover-
ning the creation of the judicial
system were passed immediately
after the adoption of the «consti-
tution». One of them was the re-
solution On Approval of the Reg-
ulation Governing the Military
Courts of the DNR dated August
17, 2014.

This piece of legislation governs
the formation of military courts
tasked with fighting crime in ter-
ritories under martial law and in
areas with ongoing warfare. It
stipulates that military field courts
shall be formed by the «council
of ministers» at garrisons, military

units, and so forth and shall have
at least five judges. In addition to
judges, chiefs of garrisons and
military units shall appoint jury-
men from among servicemen of
the «armed forces». Such courts
are courts of first instance and
the «military tribunal» is a court
of second instance and so-called
«supervisory instance». Cases
are examined by one judge and
two jurymen or by three judges if
so requested via the defendant’s
motion. The «tribunal» examines
cases by a panel of three jud-
ges. Servicemen who are jurymen
should not have a vested interest
in the resolution of the case.
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Such courts have jurisdiction
over an indeterminate range of
crimes and offenses in accor-
dance with the «law» (in addi-
tion to such crimes as contempt
of the military authorities, high
treason, murder, burglary, and so
forth). Notably, not just crimes
but also «other offenses». Their
jurisdiction also applies to crimes
committed by servicemen.

Two resolutions On the Creation
of the Judicial System (No. 40-1
and No. 40-2) were passed on

The first resolution states that
the judicial system of the «DNR»
consists of the «supreme court»,
municipal and district trial
courts, military and arbitration
courts. From this point onwards,
the law prohibited the activity of
Ukrainian judicial authorities and
the territorial headquarters of
the state judicial administration
of Ukraine in Donetsk Region (as
of early September, all Ukrainian
courts stopped working in the
occupied territories, and the
judges were relocating). All fa-
cilities and inventory of the ju-
dicial system of Ukraine and the
territorial headquarters of the
state judicial administration of
Ukraine came under the control
of the «supreme court». Leaders
of Ukrainian judicial authorities
were expected to show up at
the «supreme court» with infor-
mation about Ukrainian judges
wishing to work in the territory of
the so-called republic.

The second resolution enacted
an interim regulation on the ju-
dicial system of the «DNR». The
regulation was in effect until the
passage of the «law» On the Ju-
dicial System. According to this
piece of legislation, the judicial
system consists of the «supreme
court», trial courts, and specia-
lized courts in accordance with
the «constitution» of the «<DNR».
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At the same time, the «consti-
tution» does not provide for the
structure of judicial authorities.
Moreover, according to the re-
solution, judges were appoint-
ed by an order of the «head» of
the «republic». The latter also
had the powers to suspend the
presiding judge of the «supreme
court». No competitive selection
process was instituted, meaning
that the appointment of judges
in this matter lays the ground-
work for violations of the prin-
ciples of independence and im-
partiality of judges. The powers
of the «head» with respect to
the «presiding judge of the su-
preme court» are too discre-
tionary. Moreover, the resolution
failed to specify the term of of-
fice of the judges.

The resolution On the Creation of
the Judicial System also stipula-
ted that the «supreme court» was
the highest judicial authority of
the «DNR». It consisted of three
chambers (civil, criminal, and ar-
bitration) and a military tribunal
with the rights of a chamber.

The presiding judge of the «su-
preme court» has broad powers.
He is tasked with organizing the
proceedings of the «supreme
court» and other courts of the
«judicial system», can preside
over any case referred to a cham-
ber of the court as well as requi-
sition any case from any court in
the «DNR» and hand down his
own protest in this case. This is
a clear violation of the princi-
ples of independence of courts
as well as principles of fairness
and impartiality, especially con-
sidering the fact that the «head»
of the «republic» appoints this
judge and can dismiss him or her
at any time.

«Local courts» were also formed
in the occupied territory of Do-
netsk Region based on the ter-
ritorial structure of the judicial

system of Ukraine, which ope-
rated in the self-proclaimed re-
publics until November 2014.
Trial courts are district, munici-
pal, and interdistrict courts. Their
proceedings are managed by the
«presiding judge» of the relevant
court, who is appointed by the
presiding judge of the «supreme
court».

In this way, the «head» of the
«DNR» wields influence over the
entire judicial system.

The «supreme court» began ope-
rating in Donetsk in January 2015.
This very court examined all po-
litically-motivated cases against
those accused of «high trea-
son», «espionage», «terrorism
or sabotage». However, such ca-
ses were few in number prior to
2018 (people who were handed
over to Ukraine during exchang-
es could be released without so-
called court verdicts), and any
existing cases were examined by
«local courts». The so-called ap-
peals chamber began operating
later on, examining «sabotage»
and «espionage» cases. The law
On the Supreme Court of the
DNR was passed only

Eduard Yakubovskiy, a Russian
citizen, became the first presi-
ding judge of the «supreme
court». In 2011-2012, he served
as senior investigator and foren-
sics specialist at the methods de-
partment of the forensic methods
directorate of the Main Forensics
Directorate of the Investigative
Committee of the Russian Fede-
ration. In April 2018, the Appel-
late Court of Donetsk Region sen-
tenced Yakubovskiy in absentia
to 12 years behind bars. «Under
Yakubovskiy, the so-called su-
preme court handed down a
number of unlawful verdicts that
sentenced people even to the
death penalty. One of those con-
victed is a fighter (Ukrainian ser-



viceman) who had been taken
prisoner by representatives of the
DNR and subsequently sentenced
for espionage in favor of Ukraine
to a 30-year prior term at a max-
imum security prison,» reads the
announcement from the Donetsk
Region Prosecutor’s Office.®

The laws On the Status of Jud-
ges and On the Judicial System
of the DNR were passed

The latter piece of
legislation took effect on January
1, 2019. Under this «law», judi-
cial power is exercised by judges
and jurymen; however, the ac-
tivities of the latter are not re-
gulated, which compromises the
independence of judges.

We would like to comment on
the discriminatory provisions of
the law concerning the language
issue. The Russian language is
identified as the language to be
used exclusively for administra-
tion of justice (Art. 10 of the Law
On the Judicial System). At the
same time, the law does not
guarantee the defendant’s right
to communicate in their native

language during the trial (apart
from mentioning the right to an
interpreter). This gives rise to
language-based discrimination.

The «constitution» previously
stated that Ukrainian and Rus-
sian were official languages, but
in 2020 Article 10 of the «fun-
damental law» was amended to
read that Russian is the official
language exclusively. This under-
scores the discriminatory subtext.

TO SUM UP, THE «JUDICIAL
SYSTEM» OF THE «DNR»
CONSISTS OF THE «SUPREME
COURT», TWO SPECIAL-

IZED COURTS (THE «ARBI-
TRATION COURT» AND THE
«MILITARY FIELD COURT»)
AND 15 TRIAL COURTS.

The «supreme court» has 71 judg-
es and structurally comprises the
plenum, the presidium, the appeals
chamber, court chambers on ad-
ministrative, civil, criminal, and ar-
bitration cases, the military cham-
ber, and the disciplinary panel.

For a long time, the appeals
chamber formed within the «su-
preme court» (which was ex-
pected to exercise the powers of
the appellate court, which had
to be formed by January 1, 2022)
presented a problem for the in-
dependence of judges (clauses
4-5 of the transitional provisions
of said law). In other words, the
«supreme court» conducted by
appellate and cassation pro-
ceedings while also serving as
the court of first instance in the
relevant cases. «Judges» of this
chamber were appointed by the
«supreme court plenum» from
among judges of that court as
advised by the «presiding judge»
of this court (clauses 6-8 of the
transitional provisions). The «ple-
num» itself consists of the «pre-
siding judge» of this court and
his deputies. The fact that the
«supreme court» accumulates
such a large number of cases and
the procedure by which the ca-
ses are assigned for examination
point to violations of the prin-
ciples of independence within
the judicial system itself.

3.3. «Judicial» Practice in the Occupied
Territories of Luhansk Region

Creation of the «judicial sys-
tem>» of the «LNR» beganin June
2014. the
«people’s council» of the «LNR»
passed the «law» On Military
Courts of the LNR. It expired

with the pas-
sage of another «law» On the
Judicial System, according to
which the system of courts in
the «LNR» consists of the su-
preme, arbitration, and military
courts as well as district and
magistrate courts (trial courts).
The law guarantees that extraor-

dinary courts or courts that are
not provided for by law cannot
be formed (Art. 4).

No courts other than military
courts were formed before April
2015. The «law» On the Forma-
tion of Courts of the LNR was
passed on April 30, 2015, pro-
viding for the formation of the
«supreme» and «arbitration»
courts, 18 trial «courts» (one of
them a military court). The law
set forth the principle of ter-
ritorial jurisdiction over cases

and provided for the funding of
courts out of the state budget.

Just like in the «DNR», the «su-
preme court» of the LNR si-
multaneously acts as the court
of first instance, the cassation
court, and the constitutional
court. It comprises the «ple-
num», «presidium», «appellate
panel», «judicial panel on cases
involving servicemen», and «ju-
dicial panels on administrative,
civil, economic, and criminal
cases».

5 «The Russian citizen presiding over the so-called supreme court of the ‘DNR’ has been sentenced to 12 years in prison»:


http://www.facebook.com/photo.php?fbid=2270129566547490&set=a.1539180362975751.1073741827.100006514053852&type=3&theater
http://www.facebook.com/photo.php?fbid=2270129566547490&set=a.1539180362975751.1073741827.100006514053852&type=3&theater

The «law» On the Status of
Judges was passed

which stipulates that judi-
cial power in the «LNR» is vest-
ed only in judges and represen-
tatives of the people. Judges are
independent and obey only the
«constitution» and do not report
to anyone. Contempt of the court
or failure to comply with court or-
ders entail liability (Art. 1.).

According to the «law» On the
Status of Judges, a person may
be appointed a judge if he or she:
has a higher legal education with
the degree of specialist or higher,
is a citizen of the «LNR» (a citi-
zen of Ukraine may be appointed
a judge, and Russian citizenship
also does not preclude one from
getting appointed as a judge (Art.
28(5)), has no prior criminal re-
cord or where the criminal pro-
ceeding against him or her was
discontinued due to mitigating
circumstances, and is not a sus-
pect or defendant facing criminal
charges, and has also attained
the appropriate age and seniority.
The law also states that where the
nominee is being persecuted by
Ukraine for political reasons, this
shall not preclude him or her from
an appointment as a judge (Art.
4(3), Part 1(2) of Art. 18). Under the
conditions of an armed conflict,
this provision allows people who
committed criminal offenses to

apply for the position of a judge,
which is at odds with the high
standing expected of a judge.

«Judges of trial courts» and «ar-
bitration courts» are appointed
by the «head of the LNR» as ad-
vised by the «presiding judge of
the supreme court», and judges
of the «supreme court» are ap-
pointed by the «people’s council
of the LNR» with the consent of
the «head of the LNR», also as
advised by «presiding judge of
the supreme court». The «head
the ‘LNR’ may single-handedly
reject a person’s nomination for
the position of a judge (Parts 1-3
of Art. 7). The foregoing prompts
the conclusion that the «head of
the LNR» has a special influence
on the appointment of any judge,
since no appointment can hap-
pen without his decision. Like-
wise, the «presiding judge of the
supreme court» exerts influence
over the appointment of judges
across the entire judicial system,
since no judge can be appoin-
ted without his nomination. Since
the «presiding judge of the su-
preme court» and his deputies
get appointed by the «head of
the LNR», while the «presiding
judges» of other courts and their
deputies get appointed by the
«head of the LNR» as advised by
the «presiding judge of the su-
preme court» (Parts 1-5 of Art. 8),

the «head of the LNR» exerts un-
limited influence on judges, which
undermines the principle of divi-
sion of branches of power and
compromises the independence
of the judicial branch of power
(Articles 7-8).

The first «judges» in the «LNR»
were appointed in late August
2015. On October 1, 2015, «LNR»
leader Ihor Plotnytskyi issued an
order appointing judges of the
military court of the «republic»
as well as a number of munici-
pal and district courts for a 1-year
term. The order also approved
the composition of the «military
court», appointed presiding jud-
ges, deputies and «judges» in 14
cities and districts of Luhansk Re-
gion under occupation.

The «law» On the Supreme
Court of the LNR was passed

The «supreme
court» began operating in Lu-
hansk in October 2018.

«Local courts» in the LNR oper-
ated on the basis of the territorial
structure of the judicial system
of Ukraine. Before these systems
were put in place, illegal militia
groups staged «military tribu-
nals» or «people’s courts» to hold
show trials. These «judicial pro-
ceedings» resulted in arbitrary or
extrajudicial executions.

3.4. Under the Threat of the Death Penalty

Since 2014, representatives of il-
legal militia groups in the ORD-
LO are able to impose the death
penalty on Ukrainian citizens ac-
cording to procedures instituted
by them. Back in 2014, so-called
«DNR» defense minister Igor Gir-
kin instituted military field courts
in some districts of Donetsk Re-
gions, which were authorized to
award the death penalty.
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Despite the proclamation of the
right to life and judicial exami-
nation in the «constitution», the
Office of the United Nations High
Commissioner for Human Rights
reported in June 2014 cases of
summary executions carried out
by representatives of illegal mili-
tia groups of the self-proclaimed
«DNR». Facts of extrajudicial ex-
ecutions of Ukrainian service-
men are common knowledge.

«Since the [military] tribu-
nal consisted of command-
ers, and when active war-
fare began they could not
be pulled back from the
positions, of course | also
issued execution orders,»

Girkin made this admission in
an interview with the Glavlema
Narod TV channel in May 2019. As
he put it, he applied such orders



to those who committed «serious
crimes».

«We killed a few Ukrainian
spies and saboteurs and a
few criminals who commit-
ted the worst war crimes
from among the rebels,»
he added.

The «tribunals» had jurisdiction
over such cases as disobeying the
commander’s order, murder, high
treason, espionage, sabotage,
deliberate destruction of prop-
erty, looting, armed robbery, bur-
glary, embezzlement or damage
to military property, avoidance of
military draft or desertion.

military courts
were instituted in the occupied
territory of Donetsk Region.

«Military field courts are
formed at garrisons, forma-
tions and military units and
consist of at least 5 judges,
the secretary of the court,
and the court reporter, with
one of the judges appoint-
ed as the presiding judge
of the military field court.
It is strictly prohibited to
form military courts out-
side of the system of mili-
tary courts of the DNR, »

gazeta.ua reported, citing the so-
called «DNR» press center.

«Each case in which the
defendant is sentenced
to death (execution by fi-
ring squad) is immediate-
ly reported by the military
field court to the presiding
judge of the military tri-
bunal of the DNR and the
Prosecutor General via an
official written notice, who
in turn must immediately
launch an inquiry to deter-
mine whether the verdict
is lawful and justified,» the
announcement read.

the newly
formed «supreme court» in Do-
netsk handed down the first death
sentence, which was reported by
the Russian media. The verdict
was issued by Liudmyla Stratey-
chuk, acting presiding judge of the
«military tribunal» within this «su-
preme court» (until the fall of 2014
she worked at the Court of Appeal
of Donetsk Region and is named
as a defendant in the criminal case
involving high treason and involve-
ment in the creation of a terrorist
organization, which was initiat-
ed by the Ukrainian law enforce-
ment®). She commented on her
decision in 2016 thusly:

«So far one such verdict
has been handed down.
There are cases being ex-
amined, which also merit
the death penalty. These
are homicide and espio-
nage cases. 46 more cases
are being examined».

In its report titled Human Rights
in the Administration of Justice
in Conflict-Related Criminal
Cases in Ukraine, April 2014 -
April 2020, the Office of the Unit-
ed Nations High Commission-
er for Human Rights confirmed
two known cases in which the
«court» of the so-called «DNR»
awarded the death penalty.

According to Radio Liberty’, in
the summer of 2014 the «mil-
itary tribunals» sentenced to
execution at least three local
residents: Oleksiy Pichko, Dmy-
tro Slavov, and Mykola Lukyan-
ov. The hearing transcript reads
that the exceptional penalty—
execution by firing squad—is
used pursuant to the order of
the presidium of the Supreme
Council of the USSR dated June
22, 1941 On Martial Law, ie. a
document dating back to WWIL.

3.5. «Judicial Examinations» Based on Examples
from Testimony by Former Hostages

The judicial system and spe-
cifically the judges of the qua-
si republics who assumed the
functions of the judicial power
are dependent on the occupa-
tion authorities. Considering the
judgment practices, organiza-
tional structure and subordina-

tion of courts in the occupied
territories, such courts are inca-
pable of observing the principles
of justice, legality, and legal cer-
tainty; they are not independent
and impartial. They are incapable
of ensuring the adversarial na-
ture of judicial proceedings.

According to former hostages,
court hearings in the «repub-
lics» usually happened behind
closed doors. Public audiences
were not allowed. Relatives of
defendants could learn about
the particulars of judicial pro-
ceedings only if they were sum-

8 «An indictment against a judge of the so-called supreme court of the terrorist organization DNR, who handed down death sentences
against Ukrainians, has been sent to court in Donetsk Region»:

“«Executioners of Slovyansk. Identities of Those Who Ordered Executions in Slovyansk in 2014 Have Been Revealed» —

Radio Liberty, June 2020:
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http://don.gp.gov.ua/ua/news.html?_m=publications&_c=view&_t=rec&id=203200 
http://www.svoboda.org/a/30743233.html

moned to testify as witnesses.
Before 2017, in some cases repre-
sentatives of the UN human rights
monitoring mission managed to
attend court hearings. Former
hostage Halyna Hayova testified
about this, among other things.

«My children managed to
get UN representatives to
attend the announcement
of the verdict and video-
tape the proceedings. The
military  tribunal began
hearing my case on July 19,
2017. And on November 13,
2017 | was sentenced to 10
years behind bars for ‘espi-
onage in favor of Ukraine’»

The «judges» justified «hea-
rings» behind closed doors by
the need to protect the «state
secret». This applied to all politi-
cally motivated cases.

«The public, journalists,
representatives of interna-
tional organizations, mis-
sions working in Donetsk
at the time (2018) (OSCE,
UN human rights mission,
International Committee
of the Red Cross), rela-
tives and friends were not
allowed to attend. There
were only the panel of
‘ludges;, the prosecution
team (‘prosecutors’), we
the defendants, our ‘at-
torneys’, the convoy, and
the court reporter. Some-
times they would allow
local and Russian journa-
lists to attend the hearing,
but they merely recorded
a few shots at the begin-
ning or towards the end of
the hearing for some co-
verage,» says former hos-
tage Denys Koval.

«Judicial examination» of cri-
minal cases behind closed doors

without a proper justification is a
violation of the right to a public
judicial examination. Even though
international human rights stan-
dards permit the court to bar
the public from the hearing, the
practice of holding the entire ju-
dicial examination behind closed
doors without justification is at
odds with the requirements of
this exception to the general
principle of openness of judicial
examination®.

Another former hostage, Maryna
Chuykova, says that the court
hearing in which she received
her verdict lasted for 20 minutes.
Prior to that, while she stayed at
the pretrial detention center for
a year, she was not summoned
anywhere and no investigating
activities were conducted with
her participation.

«One day they came over
and said the names of
those who had to go. We
didn’t even know where
they were taking us. There
were ten of us. A plain-
clothed woman wearing
an ordinary dress, Liudmy-
la Stratiychuk, came out to
meet us. She said she was
a judge and told us that
the trial would take place
under an accelerated for-
mal procedure without
observance of laws and
rules,» Chuykova says.

The «trial» happened in one day,
and each defendant was given
about twenty minutes, according
to the woman.

«The men came out first.
Their sentences were hor-
rible: 12, 14, 15, 18 years.
They also sentenced me
to 11 years. They did not
allow me to speak and
went straight to reading

the verdict. But prior to
that the ‘investigator’ told
me: ‘No matter how many
years you get, even 25
years, do not shout “Glory
to Ukraine!”, do not swear,
accept it and be quiet)»
she said.

Moreover, the judges did not re-
act to the inmates’ complaints
about torture to which they were
subjected after their arrest.

«During the ‘court hearing’
conducted by ‘judge’ Stra-
teychuk with the participa-
tion of ‘attorney’ Strelenko
and ‘prosecutor’ Tsymmer
at the ’‘supreme court! |
persistently asked to see
evidence that would back
up the charges against me
and also complained that
| was tortured at the Insu-
lation [detention center]
and the ministry of state
security of DNR in order
to extract a confession out
of me. Judge’ Strateychuk
replied: «I heard you. | will
relay your request to the
prosecutor’s office,» former
hostage Oleksandr Tymofe-
yev recalls.

He was sentenced to 14 years be-
hind bars during the fifth hearing.

«It was done through vi-
deo conference. | was at
the pretrial detention cen-
ter in front of a television
set, and she was alone in
the courtroom. Neither the
so-called ‘prosecutor’ nor
the so-called ‘defense at-
torney’ were around>.

Former civilian hostage Larysa
B. says in her interview with the
MIHR that she was brought to
the «court» only once.

8 Thematic report of the United Nations High Commissioner for Human Rights titled Human Rights in the Administration of Jus-
tice in Conflict-Related Criminal Cases in Ukraine, April 2014 — April 2020, paras. 131, 134:


http://www.ohchr.org/Documents/Countries/UA/Ukraine-admin-justice-conflict-related-cases-ukr.pdf
http://www.ohchr.org/Documents/Countries/UA/Ukraine-admin-justice-conflict-related-cases-ukr.pdf

«They sentenced me immedi-
ately in the space of one hea-
ring that lasted 15 minutes. They
sentenced me to 11 years in pris-
on for ‘espionage’ under Article
321 [of the so-called criminal
code of the ‘'DNR’]. They let me
read the ‘verdict’ before the tri-
al. Only after reading it | found
out what the charges against
me were. | said: ‘But this is not
true. You have not pro-ven my
guilt’” They told me: ‘What kind
of difference does it make to
you. Admit your guilt in court.
You will get exchanged. The soo-
ner you admit to everything, the
sooner you will be set free)» the
woman said.

Andriy Kochmuradov, who was de-
tained on October 16, 2017, says that
he was ‘tried’ for one day on August
13, 2019.

«After the introductory hearing,
the convoy escorted me out of
the courtroom and into the unit
for defendants — a separate
room in the court building. They
brought me back a few minutes
later. The hearing of the case on
merits and debate of the par-
ties took place. The ‘prosecutor’
and the ‘attorney’ addressed
the court. The ‘judge’ retreat-
ed to the conference room to
reach a ‘verdict’ They escorted
me out of the courtroom again.
They brought me back a few mi-
nutes later. The jjudge’ read out
the ‘verdict’ — 15 years behind
bars based on charges of ‘espi-
onage’»

It is worth noting that there is no
access to «court decisions» in the
territory of the ORDLO: there are
no resources that would provide
such access. Moreover, even after
the «verdict» was handed down,
some of the «convicts» did not
receive a copy of the decision.



NEWLY OCGUPIED
TERRITORIES AND
ADOPTION OF
RELEVANT
PRACTICES
IN THEM

SECTION 4

After the start of the full-scale invasion by the
Russian Federation that began on February 24,
2022, Russia has occupied new territories, spe-
cifically those in Kherson, Zaporizhia, and Kharkiv
Regions. In those regions, Russia began an acceler-
ated process of «legitimization» of its authorities:
appointing leaders, forming quasi law enforcement
agencies, opening Russian passport issuance
offices, and preparing for pseudo-referenda on

the admission of these regions into the Russian
Federation similar to those they staged in the
ORDLO in 2014.




After February 24, 2022, the
Russian army began an offen-
sive in Kharkiv Region. Since the
early days of the full-scale inva-
sion by the Russian Federation,
Vovchansk and Kupyansk, then
Balakliya, 1zium and other towns
and villages in Kharkiv Region
were occupied. By early March
the Russian military controlled
almost a third of the region.

Russia began establishing its
authorities in these territories
since the start of the occupation.

[FifSt] Russia appointed the
«chairman of the temporary
civilian administration» of
Kharkiv Region. This role fell to
Vitaliy Hanchev, former depu-
ty chief of the Derhachi District
Police Precinct, a lieutenant col-
onel who relocated to Luhansk
after 2014 and worked in the
LNR police force. On July 8, 2022,
Hanchev proclaimed Kharkiv to
be an integral part of the Russian
territory, and the Russian Fede-
ration intended to annex Kharkiv.

ISecond, Russia appointed so-
called heads of local administra-

tions, particularly in Izium, Balak-
liya, Kozacha Lopan, etc. Most of
them were former Ukrainian law
enforcement officers.

[Third)| Russia formed quasi law
enforcement authorities: «the
directorate of internal affairs of
the temporary civilian adminis-
tration of Kharkiv Region» and
«district police directorates».
However, they did not main-
tain law and order in the occu-
pied territories, but instead were
used to detain, hold, and torture
Ukrainian civilians suspected of

cooperating with the Ukrainian
military. According to testimo-
ny by former detainees, Russian
military personnel and represen-
tatives of the quasi formations
with their centers in Donetsk and
Luhansk were involved in keeping
them in custody. Both interroga-
ted the detainees.

Almost all of Kharkiv Region was
liberated in September as a re-
sult of an AFU offensive. Once
the territories were liberated, it
became known that the majority
of representatives of the occu-
pation administrations either es-
caped to the other occupied ter-
ritories or to Russia after leaving
traces of numerous war crimes.

The Kharkiv Region Prosecu-
tor’'s Office is investigating close
to 5000 cases involving crimes
committed by the Russian mili-
tary. Criminal proceedings con-
cern torture, inhumane treatment,
abduction of people, burglary, re-
moval of property to the territo-
ry of the Russian Federation, and
other illegal acts punishable un-
der Art. 438 of the Criminal Code
of Ukraine — violations of the laws
and customs of war.

For instance, a site where civi-
lians interrogated was disco-
vered in the town of Balakliya,
Kharkiv Region. It was located
at the local police headquarters.
The MIHR discovered signs of
torture, such as a broken rubber
baton, a running knot that was
probably used to choke people,
traces of blood on the floor, and
bullet holes in the walls. Instruc-
tions with the following items
were preserved on a small piece
of paper: «Introduce yourself;

tell them about the Armed
Forces of the Russian Federa-
tion and how the AFU is shell-
ing the city». Presumably, these
are instructions for videotaped
interrogations of detainees. In
an interview with the MIHR,
Ruslan Volobuyev, a local resi-
dent subjected to unlawful de-
tention, described the events
unfolding in the building of the
police directorate thusly:

«He hit me with a rubber
baton over the head, and
the baton broke, but he
pulled out a new one. |
told him: ‘Simply kill me.
Why would you torture
people like that?’ Give me
a phone to say goodbye to
relatives, and that’s all’»

The police have documented
cases of people disappearing
and point out that Ukrainian law
enforcers who agreed to collabo-
rate with the occupants are in-
volved in the disappearances.

Viktor Sirenko, father of Artur
Sirenko, an abducted native of
Balakliya, testified against Oleh
Kalayda, chief of the so-called
«people’s police», who previous-
ly worked as one of high-rank-
ing Balakliya police officers. Vik-
tor believes that he might have
had a hand in mass abductions
that happened in Balakliya. The
State Bureau of Investigations
detained Kalayda in Kupyansk
after the liberation of Balakliya.

After Kharkiv Region was libera-
ted, the police discovered more
than 530 corpses, mostly those
of civilians.
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«The deceased sustained
bodily injuries in the form
of trauma caused by mine
explosions, shrapnel, bul-
lets, and cut and stab
wounds. Some of the de-
ceased had their hands
tied, bones broken; a few
of the deceased had noos-
es on their necks,»

reads a statement issued by the
Office of the Prosecutor General
of Ukraine.

It is also known that an extensive
PR campaign was launched to
justify the activities of the occu-
pation administration in Kharkiv
Region. In Balakliya, the Rus-
sians illegally imprisoned Yevhen

Dykan, an employee of the local
printing shop. They demand-
ed that he disclose informa-
tion about the operation of the
printing shop so they could start
printing leaflets. Newspapers ti-
tled «Kharkov Z» were found in
the village of Kozacha Lopan.
The Russians most likely brought
them from Russia.

4.2. Kherson Region: Detention and Interrogation
by Agents of the Federal Security Service

On the first day of the large-scale
invasion on February 24, Ukraine
lost control over a number of pop-
ulation centers in Kherson Re-
gion, specifically the resort town
of Henichesk and the strategically
important city of Nova Kakhovka.
The Russian army broke into the
regional center, Kherson, on March
1. It was the only regional center to
be occupied by the Russians since
the start of this phase of the war.
On March 16, the occupants in
Kherson announced the creation
of the «Salvation Committee for
Peace and Order», which was
manned by pro-Russian politicians
and collaborationists.

Efforts began to create an illusion
of Russian jurisdiction getting es-
tablished in the region: on April 26
the occupants presented «the
chairman of the Kherson Re-
gional Administration» and the
«chairman of the Kherson City
Administration».

Volodymyr Saldo (a citizen of
Ukraine,mayorofKhersonin2002-
2012) was appointed «chairman
of the regional council». The poli-
tician has pro-Russian views. He
was a member of the Ukrainian
Parliament of the 7" convocation
on the roster of the Party of the
Regions — the political force of

ousted former president Viktor
Yanukovych.

Russia appointed Oleksandr Ko-
bets, a native of Kherson and
former employee of the Security
Service of Ukraine, as «Chairman
of the Kherson City Administra-
tion». Kobets resided in Kyiv prior
to 2022.

Since the first days of the occu-
pation, human resources (Rus-
sian citizens) were bused into
the city to begin forming their
own «police force». It was head-
ed by Volodymyr Lipandin®, for-
mer chief of the Cherkasy Region
Headquarters of the Ministry of
Internal Affairs, who organized
the beatings against local activ-
ists and attacks by paid hench-
men during the Revolution of
Dignity (2013-2014). On February
24, 2014, Lipandin was dismissed
from the Ministry of Internal Af-
fairs and he absconded to Rus-
sia-occupied Crimea where he
got Russian citizenship. In Crimea,
Lipandin started his own securi-
ty company whose employees
were regularly featured in local
crime reports. Lipandin has been
wanted by the Security Service
of Ukraine since 2014; he faces
charges under Part 2 of Art. 365
of the CCU (abuse of power or

office). After his «appointment»,
Lipandin began forming the «po-
lice force» partly from collabora-
tionists (police officers who be-
trayed Ukraine) and former law
enforces who were retired at the
time of the occupation. He an-
nounced that all «law enforcers»
who agreed to cooperate with
the occupation authorities in
Kherson Region were required to
submit to a lie detector test for
potential ties with Ukraine.

Just like in Donetsk and Luhansk
Regions, the Russians entrusted
citizens of Ukraine with running
Kherson Region. The Russians
were present in the occupied
territories since the beginning of
the occupation. For instance, the
former detainees claim to have
been interrogated by officers of
the Federal Security Service and
report a «temporary directorate
of the Ministry of Internal Af-
fairs of Russia» operating in the
city. Also, when the Antonivsky
Bridge was shelled on August
8 (the bridge across the Dnipro
connecting Kherson with the
left-bank part of the region), a
video circulated on the Internet
showed officers of the RF Inves-
tigative Committee assessing the
damage™.
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It is also worth mentioning the
multiple attempts by the oc-
cupation authorities to coerce
incumbent heads of adminis-
trations in Kherson Region to
collaborate. Those who refused
were abducted. Dmytro Liakhno,
head the Hornostayivka United
Territorial Community in Kherson
Region, remained in his commu-
nity for the duration of the oc-
cupation. For the locals he was
arguably the only representative
of the legitimate authorities on
whom they could rely for assis-
tance. The Ukrainian flag was fly-
ing on the Hornostayivka admin-
istration building throughout the
occupation. Employees of the
village council continued work-
ing under Liakhno's leadership
under Ukrainian legislation. For
this, the united territorial com-
munity leader received numer-
ous threats from the occupation
forces. On August 3, the Russian
military abducted Dmytro Liakh-
no from his home, beat him up
cruelly, and took him to an undis-
closed destination.

«They would come and try
to persuade him to col-
laborate with them. He
refused: ‘Guys, we have
Ukrainian flags flying in
Hornostayivka and other
villages because that’s
what the people want. This
is Ukraine, | am Ukrainian,
and here all people are
pro-Ukrainian’. And they
replied to him: ‘People will
come to you and you will
be cooperative)»

Dmytro’s wife, Olena Liakhno,
tells the MIHR. She assumes that
her husband got abducted by
the Russian intelligence services.

The occupants appointed col-
laborationist Oleksandr Yaky-

menko as overseer of intel-
ligence services in Kherson
Region. In 2013-2014, he headed
the Security Service of Ukraine
and directed the attempts to
forcibly suppress the Euro-
maidan revolution (2013-2014).
After 2014, Yakymenko left the
territory of Ukraine and resided
in Russia in recent years.

Sergey Kirienko, first deputy
chief of staff of Russian Presi-
dent Vladimir Putin, visited Kher-
son on more than one occasion.
The mass media dubbed him the
«Kremlin underboss» oversee-
ing the occupied territories of
Ukraine™.

In July, Volodymyr Saldo issued
an «order» On Liability for Cer-
tain Offenses that Jeopardize
Public Order and Public Safety,
which instituted a tighter police
regime in the region. The occu-
pation authorities announced
that

Just like they did in 2014 in Do-
netsk and Luhansk Regions, rep-
resentatives of the Russian Fed-
eration in Kherson Region began
practicing unlawful arrests of ci-
vilians. Ukrainian law enforcers
document almost daily facts of
people vanishing in Kherson Re-
gion. People get abducted, tor-
tured, forced to cooperate with
collaborationists, forced to ap-
pear in propaganda videos for
Russian television, and so forth.

During the MIHR field mission to
Kherson Region, witnesses said
that civilians with bags over their

heads were regularly brought to
the pretrial detention center at 3
Teploenerhetykiv Street in Kher-
son. We also have numerous tes-
timonies about people getting
tortured at that facility. Evidence
that people were held captive
has been preserved there.

Abductions of active citizens
were common in Kherson Re-
gion. For instance, the MIHR
documented the abduction of
Kherson’s former mayor Volody-
myr Mykolayenko™. He lived un-
der occupation and regularly re-
ceived offers to collaborate with
Russians and threats for his re-
fusal to collaborate. Local collab-
orationist Kyrylo Stremousov was
tasked with recruiting Mykola-
yenko to side with Russia. Before
the full-scale Russian invasion,
he positioned himself as an op-
position journalist and blogger,
but did not conceal his support
for the Russian Federation, ac-
cording to locals. In early April,
Stremousov called Volodymyr
Mykolayenko and invited him to
a meeting. Mykolayenko's wife
Maryna partly overhead their
conversation:

«Stremousov asked some-
thing along the lines of:
‘Why don’t you wish to talk
to me?’ My husband said:
‘Because | am Ukrainian,
and what you are doing is
inadmissible’. Stremousov
replied: ‘Well, then it's go-
ing to be the basement’
And my husband told him:
‘I choose the basement
over dealing with you’»

The MIHR learned about the cir-
cumstances of the abduction of
Kherson-based blogger and vo-
lunteer Iryna Horobtsova from
her friend, Kateryna. This hap-
pened on May 13, 2022.

"«The Kremlin Outs the New Overseer of the Occupied Territories» — Radio Freedom, June, 2022

2 «Three Months Since the Abduction of Kherson'’s Former Mayor Volodymyr Mykolayenko: What Is Known to Date» —

MIHR, July 2022.
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«On the day when she
was detained, two mili-
tary vehicles marked with
the letter ‘Z, each carrying
5-6 armed Russian mili-
tary men in balaclavas, ar-
rived at Iryna’s address.
They kicked down the door,
broke into the apartment
and began a search. They
told her parents that they
would bring Iryna back in
two hours or in the eve-
ning, after questioning.
However, we know nothing
about her to this day,»
Kateryna says.

Horobtsova’s father later received
a reply from the Russian Ministry
of Defense saying that Iryna was
in custody in Simferopol, that she
«resisted the special military oper-
ation», and that «appropriate mea-
sures» would be applied to her.

We learned from the liberated
citizens that interrogations are
carried out by Russian citizens,
specifically officers of the Federal
Security Service of the Russian
Federation (RF FSS).

According to local residents, RF FSS
officers occupied the premises of

IN SITUATIONS LIKE
THESE, THE PERSON
UNDER DETENTION
OR ARREST IS —
AT THE VERY LEAST—
DENIED THE RIGHTS TO:
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the National Police of Ukraine and
the Security Service of Ukraine in
Kherson. One of the National Po-
lice Buildings and the SSU building
were booby-trapped by the re-
treating Russian military. Ukrainian
mine sweepers were forced to car-
ry out a detonation of explosives
on the premises, which may have
destroyed evidence of the occu-
pants activities in Kherson Region.

Anton Hladkyi, who was detained
in Kherson on March 27 and who
spent 22 days in detention, says
that he was taken to the building of
the Kherson Regional Police Head-
quarters on the day of his arrest.

«We were interrogated by
[representatives] of the
Federal Security Service.
They mostly asked us about
our motivation and why we
disliked Russia so much.
They questioned us about
the circumstances of the
arrest, whether or not we
belong to the AFU, whether
we have relatives in Russig,
about our attitude towards
Bandera and the president.
The standard interrogation
procedure happened thusly:
hands handcuffed behind

International law provides for the right to each person to freedom

back, feet tied together, a
bag over the head. Psycho-
logical pressure. Beatings
are constant. A telephony
guy comes with a switch
and tortures you with cur-
rent,» he says.

Notably, these arrests happened
without the announcement of sus-
picion or explanation of reasons.
Detainees usually don't know the
identities of those who detained
them: they conceal their names
and faces. Taking the matter to
the court was out of the question:
the courts stopped working in the
occupied territories of Kherson
Region. Meanwhile, the detainees
were often held in custody in pen-
itentiary institutions of the State
Criminal Correctional Service of
Ukraine, which found themselves
under the occupation. In other
words, they were held not only at
pretrial detention centers but also
at correctional facilities. They are
also transported to the territory of
occupied Crimea.

These examples show that sus-
pects were denied the right to
revision of the grounds for de-
tention and the right to a fair ju-
dicial examination.

and personal inviolability. Nobody may be deprived of their freedom
except in the cases and under the procedure prescribed by law (see
Art. 5 of the European Convention on Human Rights). In the situa-
tions described, legal procedures were not observed because the
detainees were arbitrarily deprived of the right to liberty without an

effective opportunity to appeal the arrest.




4.3. Pseudo-referenda: an Attempt
at Establishing Permanent Control

the occupants in Kherson, Zapor-
izhia, Donetsk and Luhansk Re-
gions of Ukraine held a pseudo
referendum on the admission of
the newly occupied regions into
the Russian Federation.

The Russians staged a similar
«referendum» on the status of
Crimea and its admission into
the Russian Federation on the
peninsula in March 2014. Mean-
while, the pseudo referenda on
the status of the «Donetsk Peo-
ple’'s Republic» and the «Lu-
hansk People’s Republic» held on
May 11, 2014 in some population
centers of Donetsk and Luhansk
Regions asked voters to answer
the question whether or not they
supported the «independent
statehood of the republics». In-
cidentally, Ukrainian citizen Ro-
man Lyahin, the then chairman
of the «central electoral com-
mission» of the «DNR», was de-
tained by the Ukrainian police in
2019 on charges of high treason
and encroachment against the
country’s territorial integrity and
was subsequently also charged
with violations of the laws and
customs of war. The case is cur-
rently in court.

It is noteworthy that interna-
tional law does not provide for
any legal opportunity to hold
and justify similar pseudo-ref-
erenda. Moreover, in terms of
representativeness of public
opinion these pseudo-referen-
da are not informative because
an external observer is unable to
assess the expression of will by
the voters as claimed by the oc-
cupants (or the allegations that
they participated in this process

in the first place), since the rules
according to which it was held
were not transparent, and the
voting (even if anybody partic-
ipated) exhibited the nature of
forcible participation — a condi-
tion of survival under the threat
of arbitrary persecution. For this
reason, we also cannot trust
the tally of the votes or consid-
er it representative. Much like in
2014, in 2022 a small number of
residents of the occupied terri-
tories participated in the pseu-
do-referendum, and the effect of
mass attendance was achieved
by opening a limited number of
so-called polling stations (for
example, in Donetsk only a few
hundred polling stations opened
in Donetsk out of more than
2,000 polling stations that nor-
mally worked during elections).

ACCORDING TO OFFICIAL
REPORTS OF THE UKRAINIAN
AUTHORITIES, MORE THAN
50% OF RESIDENTS EVAC-
UATED FROM SOME OF

THE TERRITORIES SINCE

THE START OF THE FULL-
SCALE INVASION BY THE
RUSSIAN FEDERATION.

While in 2014, the occupants ar-
ranged the voting at few «polling
stations», in 2022 they formed
special armed details that in-
cluded representatives of polling
committees and Russian ser-
vicemen who went door to door
and forced people to take voting
ballots. Witnesses claim that few
people were able to refuse: men
with assault rifles demanded that
they vote right on the spot while

they watched. Those who in-
tended to vote against the deci-
sion were added to separate lists
or threatened to be summoned
to the commandant’s office or
so-called «ministry of state se-
curity».

To increase the turnout, minors
(children aged 13 to 17) were in-
volved in the fake referendum
in Donetsk Region, while solitary
residents in apartment buildings
were forced to vote for missing
neighbors. In Kherson Region,
there were known cases of peo-
ple getting bused in from occu-
pied Crimea en masse to «vote»
in the referendum. In Enerhodar,
Zaporizhia Region, the occupants
threatened people with mobili-
zation for refusal to vote. «Votes»
of dead people were also count-
ed to improve the numbers. In all
regions, the occupants banned
people (and especially men aged
18 to 35) from leaving. The MIHR
learned about all of this from
residents of the occupied terri-
tories.

Much like in 2014, the fake refer-
enda of 2022 took place in con-
travention of the Constitution of
Ukraine. It should be noted that
martial law was instituted in the
territory of Ukraine in February
2022 in the wake of the full-scale
invasion by the Russian Federa-
tion. The constitution prohibits
holding local or nationwide ref-
erenda under martial law condi-
tions. Ukrainian legislation also
prohibits holding referenda on
issues proposing to liquidate the
independence of Ukraine, en-
croach on state sovereignty or
territorial integrity of Ukraine, or
create a threat to national secu-
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rity of Ukraine. It is also not pos-
sible to hold such a referendum
under international law, includ-
ing provisions of armed conflict
laws applicable in time of war.

On September 27, 2022, the oc-
cupants announced a 90% turn-
out and claimed that 87-99% of
the voters supported «admission
into the Russian Federation».
These results were not recog-
nized by the Ukrainian authorities
and the international community.

First, while holding a referendum
like this, none of the concerned
parties to this process may re-
sort to the use of force.

Second, the voting process must
conform to the universally rec-
ognized international standards
for the expression of will during
elections and referenda. They
include: free participation in the
referendum, equal voting rights,

Meanwhile, on September 30,
2022 Russia announced the an-
nexation of the occupied terri-
tories of Ukraine based on the
results of the pseudo-referenda.
Russian President Vladimir Putin
sighed «agreements on the ad-
mission into the Russian Federa-
tion» of new entities — occupied
Ukrainian territories, and mores
specifically Donetsk, Luhansk,

Kherson, and Zaporizhia Regions.
In 2014, Russia did not dare take
such steps with respect to the
occupied territories of Donetsk
and Luhansk Regions.

Overall, international law does not
prohibit polling the population of
a certain territory or administrative
unit within a state. However, the
matter of determining whether or
not it belongs to this state should
be governed by law passed by a
relevant authority. This voting in-
strument can apply to the nation
as a whole and not to a part of one
nation. Meanwhile, in the case of
the pseudo-referenda they were
used to conceal unlawful actions,
particularly occupation and at-
tempt by one state to annex the
territory of another.

THE RESULTS OF THE QUASI REFERENDA IN WHICH SOME OF
THE RESIDENTS OF DONETSK, LUHANSK, ZAPORIZHIA, AND

KHERSON REGIONS VOTED CANNOT BE CONSIDERED REP-
RESENTATIVE EVEN ACCORDING TO MINIMAL STANDARDS
EVEN IF LEGAL GROUNDS FOR SUCH REFERENDA EXISTED.

secret and personal voting, pub-
licity and transparency of the
process, broad public discussion
of the substance and goals of the
referendum, which requires the
involvement of all parties, the
ability to provide media coverage
of the opposing positions, etc.

Obviously, under the conditions of
total Russian control over the oc-
cupied territories and active war-

fare in these territories, it was im-
possible to create the appropriate
conditions. Moreover, before the
Russian occupation the popula-
tion of these territories never ex-
pressed a desire to separate from
Ukraine, which clearly proves that
they were forced to vote in the
«pseudo the referenda» and also
speaks to their fake nature.




CONCLUSIONS

ARBITRARY DEPRIVATION
OF LIBERTY FOR AN
INDETERMINATE PERIOD

The «judicial system» institu-
ted by the occupation authorities
does not provide for the obliga-
tory procedure of revision of the
lawfulness of detention according
to common law rules of habeas
corpus, which enables the police
authorities to arbitrarily hold peo-
ple in detention facilities without a
judicial examination for years. De-
fendants have almost no chances
of securing a release using the le-
gal assistance of an «attorney».

Moreover, the death penalty is al-
lowed in the occupied territories
of Donetsk and Luhansk Regions
controlled by the RF.

Study findings indicate that the
authorities formed by the occu-
pation administration use the
precautionary restrictions avail-
able under criminal procedure
not for investigation of crimes but
for political persecution.

Such practices are banned by the
Convention for the Protection of
Human Rights and Fundamen-
tal Freedoms and universally re-
cognized international standards
governing the investigation of
criminal offenses, including those
committed in time of war. Such
investigations should be carried
out in a manner respectful for the
right to a fair and regular trial. Vio-
lation of the right to a fair trial
constitutes a war crime.

The study findings show that systemic humanrights
violations have been happening in Russia-occu-
pied territories of Ukraine since 2014. They include:

DENIAL OF THE RIGHT TO
DEFENSE AND EXTERNAL
COMMUNICATION

Defendants are unable to
choose an attorney in politically
motivated cases, while the at-
torneys appointed for them per-
form poorly. Defendants are un-
able to maintain communication
with relatives: at certain stages
of the detention process, they
are banded from sending or re-
ceiving parcels or visitation.

The foregoing cases demonstrate
that residents of the occupied
territories are completely de-
fenseless. Examples of detention
of civilians indicate that a person
who has been arrested is unable
to use judicial procedures to veri-
fy the lawfulness of the arrest and
grounds for subsequent detention.
The person under arrest is held in
custody for as long as the prose-
cutor wants them in custody. We
can see that the judicial system in
the occupied territories does not
exist as an independent institution
that could fix the shortcomings of
the prosecutorial agencies; this
system is so dependent on the
occupation authorities that it rep-
resents their organic outgrowth.

As a result, without the public
attention the detainees are ef-
fectively hostages without the
right to release unless the oc-
cupation authorities choose to

DENIAL OF THE RIGHT

TO A FAIR TRIAL

The judicial system of the quasi
republics is dependent on the
occupation authorities. Con-
sidering the judgment practic-
es, organizational structure and
subordination of courts in the
occupied territories, such courts
are incapable of observing the
principles of justice, legality,
and legal certainty; they are not
independent and impartial and
are incapable of ensuring the
adversarial nature of judicial
proceedings.

grant such a release. It is un-
known how many civilians are
being held in custody; however,
the public learns from those re-
leased through exchanges that
the occupation authorities are
not only unlawfully holding civil-
ians in custody but are also hold-
ing them in inhumane conditions
and subjecting them to system-
atic torture. The number of those
detained in Russia-occupied ter-
ritories of Ukraine continues to
grow, which signals a systemic
practice of political persecution
of civilians for any expression of
a dissenting opinion.

We believe that this distorted
system of legal norms should not
remain without attention; the war
crimes described in this study are
crimes against the internation-
al law and order, crimes against
civilized mankind, and therefore
mankind should defend itself.
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REGOMMENDATIONS

For the State of Ukraine:

1 TAKE

to detect and document all
facts of unlawful arrests in
the occupied territories;

adedicatedregisterofdocu-
mented cases of unlawful
arrests in the occupied ter-
ritories;

all facts of unlawful arrests
in the context of investiga-
tions of war crimes as part
of criminal proceedings
and take measures to hold
perpetrators accountable;

national criminal laws and
criminal procedure laws into
conformity with international
laws, particularly by having
the President of Ukraine sign
Law No. 2689 On Amend-
ments to Select Legislative
Acts of Ukraine Relating
to the Implementation of
Provisions of International
Criminal and Humanitarian
Law, which would improve
the quality of national crimi-
nal proceedings relating to
the armed conflict;
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9 AT ALL STAGES

quality cooperation with
the International Criminal
Court (ICC) and facilitate
the Court’s investigation of
all cases of unlawful impris-
onment in connection with
the Russo-Ukrainian armed
conflict, particularly cases
of torture and sexual vio-
lence;

GCONTINUE

sending to the ICC
high-quality analytical re-
ports on the suspected war
crimes and crimes against
humanity (such as unlawful
imprisonment, torture, in-
humane treatment, biologi-
cal experimentation, forced
disappearances, sexual vio-
lence);

RATIFY

the Rome Statute of the ICC;

the public’s attention to
systemic practices of un-
lawful arrests in the occu-
pied territories: the pub-
lic attention can mitigate
threats if not prevent the
arrests;

9 STEP UP

constructive  cooperation
with the civil society and
the professional commu-
nity, particularly in matters
of documenting of sus-
pected grave violations of
human rights, war crimes,
and crimes against human-
ity, and reporting such acts
to the ICC as long as they
fall under ICC jurisdiction.
Cooperate with the civ-
il society and professional
community in assisting indi-
viduals deprived of their lib-
erty as a result of the armed
aggression against Ukraine,
and their families, as well
as in other matters of tran-
sitional justice, deoccupa-
tion, and reintegration.



For international partners

Impose or step up sanctions
and other restrictive measures
against individuals complicit in
grave violations of human rights,
war crimes, and crimes against
humanity in the Russo-Ukrainian
armed conflict;

of Ukraine:

Step up professional and tech-
nical assistance for investigative,
prosecutorial, and judicial au-
thorities of Ukraine as they han-
dle suspected grave violations
of human rights, war crimes, and
crimes against humanity and
work with victims of such crimes,
cooperate with human rights or-
ganizations and assist them;

Support the initiation of crimi-
nal proceedings in connection
with suspected grave human
rights violations, war crimes, and
crimes against humanity in the
Russo-Ukrainian armed con-
flict, specifically according to the
principle of universal jurisdiction.
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